
 

 
 

 
 
September 6, 2022 
 
The Honorable Chiquita Brooks-LaSure 
Administrator 
Centers for Medicare & Medicaid Services 
U.S. Department of Health and Human Services 
200 Independence Ave SW 
Washington, D.C. 20201 
 
 

Delivered Electronically 
 
RE: Medicare and Medicaid Programs; CY 2023 Payment Policies Under the Physician Fee 
Schedule and Other Changes to Part B Payment Policies; Medicare Shared Savings Program 
Requirements; Etc. (CMS-1770-P) 
 
Dear Administrator Brooks-LaSure: 
 
The Value Based Care Coalition appreciates the opportunity to comment on the Medicare Shared 
Savings Program (MSSP) policies included in the Centers for Medicare & Medicaid Services (CMS) 
Calendar Year (CY) 2023 Medicare Physician Fee Schedule (PFS) proposed rule (the Proposed Rule) 
(CMS-1770-P).  Our Coalition members are provider-led participants in total cost of care models in 
traditional Medicare – including MSSP, Global and Professional Direct Contracting (GPDC), and the 
Accountable Care Organization (ACO) Realizing Equity, Access, and Community Health (REACH) 
model.  We are a national collaborative that seeks to advance Medicare total cost of care models 
that deliver better care for patients at a lower cost.  
 
Provider organizations participating in advanced risk models are committed to improving patient 
outcomes and experiences.  These models better align incentives to coordinate care, improve 
quality, and address social determinants of health (SDoH).  The design of total cost of care models – 
including the infrastructure, data collection, care relationships, and provision of social needs 
services – has proven to be especially effective in responding to the COVID-19 pandemic.  As the 
nation continues to grapple with COVID-19 and new public health challenges, models that hold 
providers accountable for quality, outcomes, and cost are key to better care experiences for 
patients and lower costs for payers. 
 
ACOs provide high quality, coordinated care for their communities by leveraging data, coordinating 

information, and deploying telehealth strategies to enhance access to care.  Advanced risk models, 

like MSSP and the Next Generation ACO model (NextGen), have demonstrated their ability to 

improve care while reducing unnecessary spending.  NextGen ACOs saved Medicare $637 million in 

2020 while empowering providers with the tools to address SDoH, including providing 

transportation, meals, and other social support services aimed at improving quality of life and 

addressing total care needs.1  MSSP ACOs have generated $13.3 billion in gross savings and $4.7 

billion in net savings for Medicare while providing coordinated, high quality care and avoiding 

 
1 See Centers for Medicare & Medicaid Services, Next Generation Accountable Care Organization (NGACO) 
Model: Evaluation of the First Four Performance Years (2016-2019), available here. 

https://innovation.cms.gov/data-and-reports/2021/nextgenaco-fg-fourthevalrpt
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unnecessary duplication of services and hospitalizations.2  Our Coalition members have 

significantly contributed to these successes – a series of case studies highlighting some of our care 

delivery improvements is available here.   

We strongly support the transition from fragmented fee-for-service (FFS) arrangements toward 
models that encourage whole-person care and that align incentives to create healthier populations.  
To that end, we strongly support the Administration’s goal of ensuring that every Medicare 
beneficiary is in a care relationship with accountability for quality and total cost of care by 2030.  
To achieve this care transformation, it is imperative to encourage new participants to join total cost 
of care models.  It is equally imperative to retain experienced participants that have invested over a 
decade in building care coordination and population health capacity.  Changes to the MSSP should, 
therefore, encourage new entities to participate while also creating the right incentives to retain 
seasoned participants in the model. 
 
To retain experienced providers and to galvanize participation in MSSP and other value based 
arrangements, we urge CMS to adopt policies that promote increased data availability and 
transparency, that promote financial stability and predictability, that establish reasonable and 
accurate spending benchmarks, and that support providers seeking to expand care into 
underserved communities.  Our detailed comments on several key MSSP proposed policies follow. 
 
Benchmarking Methodology 
 
Prospective Trend.  CMS proposes to incorporate a prospectively projected administrative growth 
factor, known as the Accountable Care Prospective Trend (ACPT), into a blend with national and 
regional growth rates to update an ACO's historical benchmark.  The Coalition notionally supports 
CMS taking the first step in adding a prospective component to the trend, but we would like more 
information regarding the data that will be used to create that trend. We believe incorporating the 
prospective trend will help align MSSP with commercial value based arrangements.  However, we 
emphasize that the trend must remain prospective in nature.  Retrospective trend adjustments in 
the Global and Professional Direct Contracting (GPDC) model and in the Bundled Payments for Care 
Improvement (BPCI) initiative have proven to be disruptive and difficult to predict.  In some cases, 
application of a retrospective trend has resulted in participants moving from anticipated shared 
savings to owing shared losses in seemingly sudden shifts.  In implementing trend modifications, 
we urge CMS to create as much stability and predictability in the benchmarking methodology as 
possible. 
 
Reducing the “Ratcheting Effect.”  In the Proposed Rule, CMS proposes to incorporate an adjustment 
for prior savings for the establishment of benchmarks for certain renewing and re-entering ACOs.  
We are extremely supportive of this concept and recommend that this policy become effective as 
soon as possible, such that an MSSP ACO would not have to wait several years for savings to be 
counted.  We would also recommend that CMS extend this policy to an ACO that left an Innovation 
Center model to participate in MSSP (such that Innovation Center ACO savings are also counted).  
Further, we ask CMS to consider implementing a similar adjustment in the ACO REACH model for 
ACOs with historical savings in models including MSSP, NextGen, or the Pioneer ACO model.  
 

 
2 See Center for Medicare & Medicaid Services, Affordable Care Act’s Shared Savings Program Continues to 
Improve Quality of Care While Saving Medicare Money During the COVID-19 Pandemic (Aug. 25, 2021), 
available here. See also Centers for Medicare & Medicaid Services, Shared Savings Program Fast Facts (Jan. 1, 
2022), available here.  

https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnextgencoalition.org%2Fcovid-19-response%2F&data=05%7C01%7CLknizner%40mcdermottplus.com%7Ccc60c8884b4244ed856a08da86cff099%7C539c611a8032457bb371a99182228eef%7C0%7C0%7C637970524900933364%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=piIl1%2FHf9hsRhANYQa7fa%2B7ct9GaON78Twgkh1H89VU%3D&reserved=0
https://www.cms.gov/newsroom/press-releases/affordable-care-acts-shared-savings-program-continues-improve-quality-care-while-saving-medicare
https://www.cms.gov/files/document/2022-shared-savings-program-fast-facts.pdf
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Limiting Negative Regional Adjustments.  CMS proposes to institute two policy changes designed to 
limit the impact of negative regional adjustments on ACO historical benchmarks and to further 
incentivize program participation among ACOs serving high-cost beneficiaries.  First, CMS proposes 
to reduce the cap on negative regional adjustments from negative 5% to negative 1.5%.  Second, 
after the cap is applied to the regional adjustment, CMS proposes to gradually decrease the negative 
regional adjustment amount as an ACO’s proportion of dual eligible beneficiaries increases or its 
weighted-average prospective Hierarchical Condition Category (HCC) risk score increases.  We 
support these changes, as long as these benefits are not offset elsewhere in the benchmarking 
methodology changes. 
 
Addressing the Pandemic’s Impact.  In the Proposed Rule, CMS states that the current blended 
national-regional trend and update factors should be sufficient to address and mitigate the public 
health emergency’s (PHE) impact on benchmark year expenditures.  Specifically, CMS states that 
analysis of current data indicates that ACOs exhibiting sharp declines in spending in 2020 tend to 
show rebounds in spending in 2021, such that historical benchmarks averaged across a base period 
including both 2020 and 2021 would appear to represent a reasonable basis for updating ACO 
spending targets.  We are very concerned about the potential inclusion of 2020 and/or 2021 in 
baseline calculations and urge CMS to be transparent with ACOs and to share the data that supports 
including PHE-impacted years.  We also note that, while expenditures may average out at the 
national level, there might be meaningful regional differences that would not be captured in a 
national average. 
 
Regional Expenditures Calculations.  CMS seeks comment on alternative benchmarking policies 
aimed at addressing concerns about the effect of an ACO’s assigned beneficiaries on regional FFS 
expenditures in establishing and revising the ACO’s historical benchmark.  Previously considered, 
but as-yet-unadopted policies, include excluding the ACO’s own assigned beneficiaries from the 
assignable beneficiary population used in the calculations, and expanding the definition of the ACO 
regional service area to use a larger geographic area to determine regional FFS expenditures.  We 
appreciate CMS’ continued attention to this issue and would support CMS adopting either (or both) 
of these policies to help mitigate the problems associated with including an ACO’s own beneficiaries 
in benchmark establishment, particularly for ACOs that have a high market share in their region. 
 
Risk Adjustment Methodology 
 
Capping Risk Score Growth.  CMS proposes to modify the existing 3% cap on risk score growth.  
Specifically, CMS proposes to account for all changes in demographic risk scores for the ACO’s 
assigned beneficiary population between Benchmark Year (BY) 3 and the performance year prior to 
applying the 3% cap on positive adjustments, and proposes to apply the cap in aggregate across the 
four Medicare enrollment types.  While we appreciate and understand that this risk score growth 
cap modification aims to mitigate the impact of coding intensity, we are concerned that this policy 
will add complexity and will make it even more difficult for an ACO to understand and predict its 
financial position.  We would support a cap on any potential downward adjustment.  
 
Shared Savings Opportunities for Low-Revenue ACOs.  CMS proposes to allow low-revenue ACOs 
participating in the BASIC Track that do not meet the minimum savings rate (MSR) requirement, 
but that meet the quality performance standard or the proposed alternative quality performance 
standard, to qualify for a shared savings payment if certain criteria are met.  Specifically, eligible 
ACOs that meet the quality performance standard required to share in savings at the maximum 
sharing rate would receive half of the maximum sharing rate for their level of participation.  For 
eligible ACOs that do not meet the quality performance standard required to share in savings at the 
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maximum sharing rate, but that meet the proposed alternative quality performance standard, the 
sharing rate would be further adjusted.  We support policies that would enable low-revenue ACOs 
to participate in shared savings, and we encourage CMS to extend this policy to all ACOs.  We note 
that high-revenue ACOs often have small provider groups that would also be motivated by, and 
would benefit from, this proposal.   
 
Quality Performance and Quality Reporting 
 
Electronic/MIPS Clinical Quality Measures.  CMS proposes to extend the incentive for reporting 
electronic clinical quality measures (eCQMs)/Merit-based Incentive Payment (MIPS) CQMs through 
performance year 2024 to align with the sunsetting of the CMS Web Interface reporting option.  
CMS proposes to allow ACOs an additional year to gauge their performance on the eCQMs/MIPS 
CQMs before full reporting of the measures is required beginning in performance year 2025.  The 
Coalition continues to have significant concerns about the planned eCQM transition.  We urge CMS 
to extend the timeline for implementation to allow time to address key barriers and additional 
expected costs for ACOs.  Additionally, we have concerns about the eCQM’s all-payer approach.  
Evaluating quality performance based on all-payer data will tie savings to performance for patients 
that the ACO does not actively manage.  We are concerned that the all-payer approach will strongly 
disincentivize participation in MSSP.   
 
Shared Savings Sliding Scale.  In response to stakeholder concerns, CMS proposes to reinstate a 
modified sliding scale approach for determining shared savings for all ACOs, regardless of how they 
report quality data.   Specifically, CMS proposes to allow for scaling of shared savings rates for ACOs 
that fall below the 30th/40th percentile quality standard threshold required to share in savings at 
the maximum sharing rate, but that meet minimum quality reporting and performance 
requirements.  We support reinstatement of a sliding scale approach for ACO savings based on 
quality performance. 

Health Equity Adjustment.  CMS is also proposing to implement a health equity adjustment of up to 
10 bonus points to an ACO’s MIPS quality performance category score when reporting all-payer 
eCQMs/MIPS CQMs, based on high quality measure performance and providing care for a higher 
proportion of underserved or dually eligible beneficiaries.  We support the health equity 
adjustment proposal and recommend that the definition of underserved communities include 
consideration of both national and state percentiles, should CMS use the Area Deprivation Index 
(ADI).  For example, a Census tract would be considered an underserved area if it is 90th national 
percentile or 90th state percentile.  This approach would enable providers in all states to 
meaningfully engage their underserved communities.  
 
Social Drivers Measures.  CMS seeks comment on the inclusion of two new structural measures in 
the alternative payment model (APM) performance pathway (APP) measure set: “Screening for 
Social Drivers of Health” and “Screen Positive Rate for Social Drivers of Health.”  Additionally, CMS 
seeks comment on potential new and modified questions in the Consumer Assessment of 
Healthcare Providers and Systems (CAHPS) for MIPS Survey pertaining to health disparities and 
price transparency, which would support implementation of the No Surprises Act.  We applaud 
CMS’ continued efforts to incorporate SDoH measurement into CMS programs.  Capturing reliable 
and accurate SDoH data will be essential to identifying and mitigating health disparities among 
underserved communities.  We believe that any measures that are adopted should be accurate, 
should be standardized across programs, and should give providers ample time to understand, 
collect, and report the information.  As CMS continues to develop these measures, we urge the 



 

5 
 

agency to also consider the provider burden associated with additional data collection and urge 
CMS to make measures as streamlined as possible. 
 
Supporting Expansion into Underserved Communities 
 
Advance Investment Payments.  CMS proposes to provide advance investment payments (AIPs) to 
certain inexperienced, low-revenue ACOs.  Eligible ACOs would receive a one-time, up-front fixed 
payment of $250,000 and eight quarterly payments based on the number of assigned beneficiaries 
for the first two years of the five-year MSSP agreement period.  ACOs must use the AIPs to improve 
healthcare provider infrastructure, increase staffing, or provide accountable care for underserved 
beneficiaries.  The Coalition supports AIPs and encourages CMS to also make these payments 
available to 2023 MSSP applicants.  We would also encourage CMS to establish a parallel AIP 
program for ACO REACH participants, and possibly for other Innovation Center initiatives, to 
enhance accountable care expansion into underserved areas via these models as well. 

Smoothing the Transition to Two-Sided Risk.  Additionally, CMS proposes to allow certain ACOs 
more time under a one-sided risk model and more flexibility in transitioning to higher levels of risk.  
The proposal would enable certain inexperienced ACOs the option to have a five-year agreement 
period in a one-sided model before beginning the glidepath to two-sided risk.  This would 
effectively enable eligible ACOs to spend seven years in a one-sided risk model.  CMS also proposes 
to remove existing limitations on the number of agreement periods an ACO is permitted to 
participate in Level E of the BASIC Track.  We support encouraging new organizations to participate 
in MSSP by offering incentives such as some additional time in upside-only arrangements. However, 
we urge the agency to carefully monitor the implementation of this policy for potential gaming and 
to ensure that this policy is achieving the stated goal of encouraging new entity participation in 
MSSP.  

We are also concerned that allowing ACOs to remain in one-sided risk for too long, without any 
demonstrated effort to improve quality or lower costs, may dilute MSSP’s overall outcomes.   If CMS 
finalizes this proposal, we suggest developing standards that these ACOs must meet in order to 
remain in one-sided risk.  For example, CMS could require a minimum quality threshold or require 
the ACO to develop a transformation plan or health equity plan similar to the ACO REACH 
requirements. 

Reducing Administrative Burden 
 
Beneficiary Notice Requirements.  To reduce administrative burden, CMS proposes to amend 
beneficiary notice requirements.  Specifically, CMS proposes for ACOs to provide a beneficiary 
notice prior to or at the first primary care service visit once per agreement period (instead of once 
annually) with a follow-up beneficiary communication taking place within 180 days after the 
beneficiary notice is provided.  We support reducing administrative burden for ACOs by 
streamlining beneficiary notification requirements, and we think it would be appropriate to revisit 
beneficiary communications and beneficiary choice more broadly to encourage deeper beneficiary 
understanding of and participation in their care.  However, we believe the 180-day follow-up 
requirement should not be finalized, as this requirement seems unnecessarily burdensome and 
likely will not significantly improve beneficiary engagement.  We would also suggest that CMS 
implement a paper-based voluntary alignment program in MSSP, similar to the ACO REACH 
approach. 
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SNF 3-Day Rule Waivers.  CMS also proposes to remove the requirement that an ACO submit 
narratives regarding its communication plan, care management plan, and beneficiary evaluation 
and admission plan when applying for the Skilled Nursing Facility (SNF) 3-Day Rule waiver.  
Instead, CMS proposes to require an attestation that these plans are in place prior to waiver 
approval.  We support reducing burdens on ACOs by streamlining waiver requirements.   
 
Data Sharing.  CMS proposes to update data sharing regulations to add that ACOs acting as 
organized health care agreements (OHCAs) may request aggregate reports and beneficiary-
identifiable claims data from CMS.  We support this proposal and re-emphasize our interest in 
receiving as much data, and in promoting as much transparency, as possible. 
 
Advanced APM Incentives  
 
RFI on MACRA.  As you know, the Medicare Access and CHIP Reauthorization Act of 2015 (MACRA) 
included a 5% incentive payment for clinicians participating in Advanced APMs through the 2022 
performance year.  Those payments are set to expire this year.  Additionally, since payment 
adjustments would be higher under MIPS starting in performance year 2024, CMS has expressed 
concern about a significant drop in Advanced APM participation should providers choose to 
participate in MIPS instead.  To prevent a decline in Advanced APM participation, CMS seeks input 
on what administrative action may be needed.  We echo CMS’ concerns about the imbalance in MIPS 
and Advanced APM incentives beginning in 2023 and beyond.  We continue to urge Congress to 
extend the 5% Advanced APM bonus, and we appreciate any amplification of this message that the 
Administration can provide.  We would encourage CMS to explore its regulatory authority to 
address the imbalance, such as temporarily allowing Advanced APMs to qualify for MIPS bonuses 
without any additional reporting beyond what is required in the APP, in the event that Congress is 
unable to timely address this important issue.  
 
Closing 
 
We welcome the opportunity to further discuss our comments with you and your staff.  We would 
be happy to provide additional details on any of our recommendations, and we look forward to our 
continued partnership to advance value based care. 
 
Respectfully,  
 

 
 
Mara McDermott 
Executive Director 
Value Based Care Coalition 
 
 
 
 


