
 

 

 
 
September 13, 2021  
 
Chiquita Brooks-LaSure 
Administrator 
Centers for Medicare & Medicaid Services 
U.S. Department of Health and Human Services 
200 Independence Ave SW 
Washington, DC 20201 
 
 

Delivered Electronically 
 
RE: Medicare Program; CY 2022 Payment Policies under the Physician Fee Schedule and 
Other Changes to Part B Payment Policies; Medicare Shared Savings Program Requirements; 
Provider Enrollment Regulation Updates; Provider and Supplier Prepayment and Post-
payment Medical Review Requirements (CMS-1751-P) 
 
Dear Administrator Brooks-LaSure: 
 
The Value Based Care Coalition (previously the Next Generation ACO Coalition) appreciates the 
opportunity to comment on the Medicare Shared Savings Program (MSSP) policies proposed in 
CMS-1751-P, the CY 2022 Payment Policies under the Physician Fee Schedule and Other Changes to 
Part B Payment Policies proposed rule (Proposed Rule).   
 
Our Coalition members are provider-led participants in total cost of care models in traditional 
Medicare – including MSSP, Next Generation Accountable Care Organizations (ACOs), and Direct 
Contracting.  While our members vary in size and structure, they are all provider-centered and have 
demonstrated that higher levels of clinical and financial accountability can create a more equitable, 
affordable health care system. 
 
Provider organizations participating in advanced risk models are committed to improving patient 
outcomes and experiences.  Throughout the COVID-19 pandemic, entities participating in these 
models have used their population health infrastructure to provide high-quality, coordinated care 
for their communities by leveraging data, coordinating information, deploying telehealth strategies, 
and ensuring that the highest-needs patients maintained access to health care services.  The design 
of total cost of care models – including the infrastructure, data, care relationships, and services that 
address social determinants of health – facilitated the rapid deployment of a population health 
strategy in a time of crisis. 
 
COVID-19 laid bare the fragmentation and vulnerability of the fee-for-service (FFS) reimbursement 
system.  As the nation moves toward recovery, providers will be looking for opportunities to move 
into models that provide greater care coordination, value for patients, and financial stability.  As our 
health care system recovers and rebuilds, CMS has an historic opportunity to create pathways to 
expand the adoption of risk models that will save money, improve care quality, and create better 
patient experiences.  The MSSP provides one avenue to continue to encourage providers to engage 
in these improvements. 
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Our comments focus on the MSSP quality reporting and minimum quality standard proposals, the 
continued disadvantage that rural and certain other ACOs face due to regional adjustments in the 
benchmarking methodology, and risk adjustment.  Our detailed comments follow. 
 
MSSP Quality Reporting Proposals 
 
CMS proposes significant changes to MSSP quality and performance measurement in this Proposed 
Rule.  In response to stakeholder concerns, CMS is now proposing a longer transition to electronic 
clinical quality measures (eCQMs).  The Coalition supports the proposed extended timeline and 
thanks the agency for taking into account the extensive feedback of the ACO community in delaying 
implementation of these requirements.  However, we continue to have significant concerns about 
the proposed eCQM reporting implementation plan. 
 
Implementing eCQM reporting presents several challenges for ACOs.  Collecting the data will be an 
onerous task, as aggregating data is not always straightforward.  One of the great strengths of ACO 
models is the wide variety of types of participants that can succeed at care coordination.  Many of 
our ACO members incorporate independent physician practices into their ACO.  This structure has 
the favorable impact of spreading care coordination to a larger number of patients and building a 
valuable population health infrastructure in local communities.  It also means that these ACOs are 
likely comprised of participant providers operating off of numerous electronic health records 
(EHRs).   
 
For our members with larger footprints and multiple EHRs, the administrative costs of fully 
implementing eCQM reporting will be significant.  To alleviate this burden on providers, we urge 
CMS to continue delay of the eCQM or, alternatively, to permit providers to report through either 
the eCQM or the web interface for a longer period of time. 
 
The Coalition also has concerns about the patient population that eCQMs capture.  The eCQM 
reporting methods evaluate quality performance based on all-payer data.  This creates challenges 
for ACOs that will be required to report information for patients that the ACO does not actively 
manage.  This is particularly challenging for ACOs that engage independent providers.  These ACO 
providers may have contracts with other payers for populations of patients that the ACO has no 
connection to at all – including no contractual relationship with the payer, as that contract would be 
held by the practice.  While the ACO may have no care or payment relationship with the patient, the 
ACO’s shared savings would be tied to performance on these metrics.  
 
We also note that imposing this all-payer performance standard holds ACOs to a standard that does 
not exist for other programs, like Medicare Advantage.  We are concerned that tying savings to 
performance for patients with whom the ACO has no contact creates a disincentive to engage in the 
movement to value based care in traditional Medicare.   
 
We ask that CMS restructure this new quality reporting proposal to hold ACOs accountable for their 
performance with regard to quality for traditional Medicare patients.  In the alternative, if CMS 
measures across all payers, this measurement should be separated from ACO shared savings and 
losses.  Additionally, we ask that CMS provide more explanation on how ACOs will obtain 
information from all providers.  
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MSSP Minimum Quality Standard Proposals 

In the Proposed Rule, CMS proposes adjustments to the MSSP ACO Quality Performance Standard. 
In PY 2021, the standard is a quality performance score that is at or above the 30th percentile across 
all Merit-Based Incentive Payment System (MIPS) quality performance category scores.  ACOs that 
meet the standard are eligible to share in savings at the maximum rate; ACOs in two-sided models 
share in losses based on their quality score or at a fixed percentage based on their Track.  ACOs that 
do not meet the quality standard are ineligible to share in savings and owe the maximum losses, if 
applicable. 
   
In PY 2022, the standard remains the same, but if the ACO reports all three eCQM/MIPS CQM 
measures, the ACO will satisfy the standard if it achieves a performance score equal to or higher 
than the 30th percentile on at least one measure in the APM Performance Pathway (APP) measure 
set.  In PY 2023, the same standard applies; however, the ACO must also report at least one 
eCQM/MIPS CQM.  In PY 2024, the standard is a quality score equal to or higher than the 40th 
percentile across all MIPS quality performance category scores.   
 
The Coalition strongly recommends that CMS continue to freeze the quality standard at the 30th 
percentile for PY 2024.  The proposed move is significant and ACOs lack transparent information as 
to how this threshold will be calculated.  Without further visibility into the methodology, ACOs 
cannot analyze the programmatic impact of this change.  The stakes are high for ACOs, particularly 
two-sided ACOs, who could lose savings or be subject to repaying losses.  In addition, for PY 2022 
and 2023, additional clarity is required in terms of what is meant by meeting the 30th percentile.  

Considerations Related to the Use of Regional FFS Expenditures in Establishing, Adjusting, 
Updating, and Resetting the ACO’s Historical Benchmark 
 
In the Proposed Rule, CMS acknowledges that ACOs and other stakeholders have expressed 
concerns with the agency’s approach to determining regional FFS expenditures using a population 
of assignable beneficiaries that includes the ACO’s assigned beneficiaries.  In particular, 
stakeholders have pointed out that the current approach results in relatively lower benchmarks for 
ACOs, particularly ACOs with high market penetration in their regional service area, which may 
tend to be ACOs located in rural areas.  In the Proposed Rule, CMS discusses possible approaches to 
removing an ACO’s assigned beneficiaries from the assignable population used in regional 
expenditure calculations. 
 
The Coalition agrees with stakeholders concerned that the regional adjustment methodology 
disadvantages ACOs in rural areas and makes it more difficult for them to achieve savings even 
when they improve quality and reduce costs.  Including an ACO’s population in the adjustment 
denominator has the effect of penalizing some ACOs for reducing costs relative to regional 
competitors. 
 
To fix this continuing disadvantage, we urge CMS to exclude the ACO’s population from the regional 
adjustment calculation.  We do not believe this change would increase risk of provider 
consolidation.  Rather, this fix will increase engagement in ACOs in rural markets, expanding access 
to coordinated care and encouraging alternative payment model adoption across the country.  
We encourage CMS to address this issue in this year’s rulemaking, rather than waiting for another 
full rule cycle to make a proposed change.  We believe that the agency has sufficiently proposed 
alternatives in this rule such that the agency can finalize a policy this year. 
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Request for Comment on MSSP Risk Adjustment Methodology 

In the Proposed Rule, CMS seeks comment on ACO benchmarking and risk adjustment 
methodologies.  Specifically, CMS seeks comment on improving the risk adjustment methodology 
for the MSSP and specifically for ACOs with medically-complex, high-cost beneficiaries; on 
approaches to risk adjustment that balance the need for accurate and complete coding against 
incentivizing coding intensity initiatives; and on alternative approaches that would increase the cap 
on an ACO’s risk score growth in relation to the risk score group in the ACO’s regional service area. 
 
We recommend that CMS revisit its approach to risk adjustment for MSSP as it continues to make 
improvements to its ACO offerings.  In the Next Generation ACO (NGACO) model, CMS imposes a 
three percent ceiling on changes in risk scores and a zero percent floor.  CMS also applies a 
prospective coding adjustment.  This has the effect of penalizing ACOs for coding pattern changes 
twice in the NGACO program, an approach that is inconsistent with the agency’s method for risk 
adjustment in other full risk programs, like Medicare Advantage.  
 
Similarly, in Direct Contracting, there are multiple factors that impact risk adjustment, including a 
coding intensity factor that is applied after the cap that adjusts Direct Contracting Entities (DCEs) 
against each other.  This essentially requires that DCEs stand up coding programs just to ensure 
that the DCE is not harmed by the success of other DCEs.   
 
In MSSP, CMS previously finalized a policy that caps the growth in prospective Hierarchical 
Condition Categories (HCC) risk scores at three percent.  There is no downside cap on risk 
adjustment in MSSP, and there is no coding intensity factor.  We reiterate our position that CMS 
should have one approach for measuring the health status of a population across Medicare 
Advantage, Medicare ACOs, and Direct Contracting models.   
 
CMS should also use a disciplined approach to calculating coding intensity adjustment factors.  
Current CMS methods attribute all growth in risk scores beyond demographic risk entirely to 
coding intensity, when in fact, populations may be increasingly chronically ill or have a different 
burden of illness between the baseline population and the attributed population for which it is 
important to adjust.  We encourage CMS to examine coding patterns on a local/regional level and to 
employ a more veracious approach to calculating coding intensity adjustment factors that considers 
the increasing prevalence of chronic disease in a region. 
 
Closing 
 
We welcome the opportunity to further discuss our comments with you and your staff.  We would 
be happy to provide additional details on any of our recommendations, and we look forward to our 
continued partnership to advance value based care. 
 
 
Respectfully,  
 

 
 
Mara McDermott 
Executive Director 
Value Based Care Coalition 


